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Preface
The purpose of writing this text has been to draw together the fragmented nature of Body
Corporate law and present the legal principles as they currently apply, in a more
compartmentalised and conceptualised way. The task of bringing together the various
elements on each topic has been challenging on account of the wide-ranging reforms that
have occurred since the inception of the Body Corporate and Community Management Act
1997 (Qld) and the significant proposed changes that again herald a re-shaping of the
landscape of Queensland strata law in the near future. Recommendations from the
Commercial and Property Law Research Centre at the Queensland University of
Technology, while not ensconced into the legislation, have also been incorporated as
possible directions to future reforms.
To this end, the text is designed to provide guidance to practitioners, students and those
operating in the strata industry to better navigate the law and practical processes,
particularly those relating to debt recovery, meeting processes and voting, and dispute
resolution processes generally. The text also addresses matters pertinent to strata
development and harnesses applicable laws relevant to the property developer. I have
drawn on my own experience in practicing law in the various applicable jurisdictions, as well
as my work in Body Corporate management. That legal experience and operational best
practice in Body Corporate management permeates through the text.
Unavoidably, there is a particular focus on case law which provides the reader with useful
direction on the interpretation of the legislative provisions. Conceptual and practical
considerations are discussed with reference to applicable forms and flowcharts to
diagrammatically break down some highly prescriptive concepts and processes.
Certain acknowledgements are in order. I thank the publisher for their support and resolve
in seeing a significant need and demand for a pronouncement of the law of Body Corporate
in Queensland, being the first of its kind for this jurisdiction. I thank my trusted friend and
colleague, Nasrin Jazayeri for her dedication, skill and input in all matters relating to
formatting, flowcharts, editing and content. Her encouragement has been invaluable. I also
thank my research assistants for their dedication with me in traversing an enormous volume
of case law and legislation. Finally, I thank my Body Corporate management team for their
input, patience and encouragement throughout the lengthy writing process.
It is trusted that the text will assist practitioners in their work and also make the law of Body

Corporate more accessible to non-lawyers, whether they be professionals or interested lot
owners and Body Corporate committee members.
The law is stated as at the end of January 2018.
M J MERCIER
Brisbane
April 2018
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Sample extract text
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BODY CORPORATE LAW IN QLD

462

General Meetings
Body corporate meetings
The BCCMA provides the empowering provision for the conduct of meetings for community titles
schemes, outlining that a scheme may:
(a) hold meetings of the types, and for the purposes, prescribed under the regulation module
applying to the scheme; 163 and
(b) conduct the meetings:
(i) in the way prescribed under the regulation module; and
(ii) to the extent the regulation module does not prescribe the way to conduct
meetings—in the way decided by the body corporate. 164
Where a lot is a community titles scheme (a subsidiary scheme) within another scheme (Scheme A),
the regulation modules include provisions about the representation of the body corporate in Scheme
A. 165

Types of general meetings
All meetings of the body corporate are general meetings. 166 General meetings are distinct from
committee meetings under s.44 SM or voting outside of formal committee meetings under s.54 SM.
A general meeting is either an annual general meeting (AGM) or an extraordinary general meeting
(EGM). 167

Who may call general meetings
A general meeting may be called by a member of the committee, including a non-voting member of the
committee 168 , if the member is authorised by a resolution of the committee to call the particular
meeting. 169

163

s.104(1)(a)-(b) BCCMA. Note the process under s.111 SM which allows a body corporate to decide motions
that have effect as resolutions without dissent, special resolutions or ordinary resolutions as may be required
for the motion, even though the motion is not placed before and decided at a general meeting of the body
corporate.
164
s.104(2) BCCMA.
165
s.85 SM.
166
s.64(1) SM.
167
s.64(2) SM.
168
See s.12(1) SM in relation to non-voting committee members.
169
s.65(1) SM.

6-001

463

BODY CORPORATE LAW IN QLD

A general meeting may also be called by a person authorised or required to call a general meeting by
an order of an adjudicator acting under the dispute resolution provisions. 170
Where a meeting is called by a person other than the secretary, the person who calls the meeting must
perform all the functions of the secretary for the meeting and the secretary must provide to the person
the records or other documents of the body corporate reasonably required to enable the person to
perform the functions. 171
Section 65 SM does not apply to a requested extraordinary general meeting. 172
The requirement for a member of the committee to call a general meeting was considered in the case of
Rode Court. 173 That case concerned a six lot scheme where the engagement of a body corporate
manager had expired and no committee was appointed. Additionally, it was noted by the adjudicator
that, even if the body corporate manager had been appointed, there did not appear to be an engagement
to act under Chapter 3 Part 5 SM (engagement of the body corporate manager to carry out the functions
of the committee and executive members). In concluding that the body corporate had not validly called
an AGM on account of the absence of a committee (and therefore, an appropriate committee resolution
for the calling of an AGM), or valid engagement of a body corporate manager, the adjudicator ordered
the appointment of an administrator to call an AGM to put the body corporate on a proper legal basis.

When annual general meetings must be called
An annual general meeting (other than the first annual general meeting) must be called and held within
3 months after the end of each of the community titles scheme’s financial year. 174
Adjudicators have the power under s.276(3) BCCMA 175 to make an order requiring the body corporate
to call a general meeting of its members to deal with stated business or to change the date of an annual
general meeting. An overview of the case law reveals that adjudication decisions on extension of
timeframes in which to hold an AGM are, on the merits of the case, generally granted with an additional
2-3 months in which to comply.
In making orders that are just and equitable, under s.276(1) BCCMA, an adjudicator has the power to
retrospectively order than an AGM was deemed to have been validly passed, despite a degree of noncompliance with the statutory requirements. 176

170

s.65(2) SM.
ss.97(2) and (3) SM.
172
s.65(3) SM. Refer to ss.67-68 SM in relation to requested extraordinary general meetings.
173
[2010] QBCCMCmr 432.
174
s.66 SM. See also division 2 (ss.77-79 SM) for requirements for special provisions concerning first annual
general meetings. The financial year of a scheme is defined in Schedule 6 Dictionary BCCMA.
175
Schedule 5, Item 6 BCCMA.
176
See for example, Tucanae Lodge [2015] QBCCMCmr 191.
171
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It was held in the case of McCaul Court 177 that time limits are placed on the period within which an
AGM is required to be held to provide accountability and accessibility to information regarding the
operation of the scheme. It was held that a meeting held outside of the 3 month statutory timeframe
will prima facie be invalid without the authorisation of an adjudicator. In cases where there are
insurmountable defects in the meeting process, such as, for example the adoption of budgets, issuing of
levies and validity of the committee, it will be necessary to obtain an order of an adjudicator for the
appointment of an administrator to call a new AGM with a view to placing the body corporate on a
legal footing.
The position in McCaul Court was similarly adopted in Grantham Lodge 178 and 37 Hugh Street 179
which held that, if an AGM has not been held in accordance with s.66 SM, then the body corporate is
currently not operating on a proper legal basis.
In contrast, the interim adjudication decision of Lido Place 180 adopted a more liberal approach to the
statutory timeframe for the holding of an AGM, stating:
“Section 66 of the Standard Module provides that an AGM must be called and held within
three months after the end of each of the scheme’s financial years. Obviously it is preferable
that an AGM be held within the prescribed timeframe, and a body corporate should make every
effort to ensure that this timeframe is complied with. However, the courts have recognised that
the very detailed provisions of the regulations make it almost inevitable that from time to time
there will be non-compliance with the legislation. In particular the courts have commented
that non-compliance of an insubstantial nature should not be allowed to imperil the actions of
bodies corporate or their committees, particularly in the instance of committees where actions
are taken in good faith. Accordingly, I am not satisfied that this issue in and of itself is a
serious legal issue which warrants the making of an interim order.”
In the case of Rydal Mount Court, 181 the body corporate applied for an extension in which to hold the
AGM in order to seek nominations for positions on the committee and to allow for the submission of
motions for inclusion on the agenda. The adjudicator noted that it was no longer possible for the body
corporate to hold its AGM by the required deadline of 30 September, and accordingly provided the
body corporate with an extension to 20 December in which to seek committee nominations.

177

[2010] QBCCMCmr 224.
[2010] QBCCMCmr 91.
179
[2010] QBCCMCmr 88.
180
[2010] QBCCMCmr 132. The same position was upheld upon final orders, however the adjudicator did not
provide further information in relation to the seriousness of the delay in that case.
181
[2009] QBCCMCmr 378.
178
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The adjudicator in the case of Bondel 182 allowed a 2 month extension on account of the majority of lot
owners not being able to meet within the statutory timeframe. The adjudicator further outlined that, if
the statutory timeframe for holding an AGM is likely to be continually problematic for the majority of
lot owners to attend, it was open for the body corporate to lodge a further application (pursuant to s.283
BCCMA) for an adjudicator to change the end of financial year for the scheme to a new date to enable
future AGMs to be held at a more convenient time.

Requested extraordinary general meeting
Requirements to call requested EGM
An extraordinary general meeting (requested EGM) must be called if a notice (the original request) 183
asking for an extraordinary general meeting to consider and decide motions proposed in the notice is:
(a) signed by or for the owners of at least 25% of all the lots included in the community titles
scheme; and
(b) given to the secretary or, in the secretary’s absence, the chairperson or, if the committee
has not yet been chosen, given to the original owner. 184
The secretary may be presumed to be absent if a notice is given to the secretary at the address for service
of the body corporate, and no reply is received within 7 days. 185
Timeframe for requested EGM
The SM provides strict timeframes for the valid calling of a requested EGM. The secretary, chairperson
or original owner (as the case may be), must do the following after being provided with a notice
requesting the EGM: 186
(a) call a requested EGM within 14 days; and then,
(b) hold the EGM within 6 weeks.
In relation to the strictness of the timeframes in which to call a requested EGM, the case of Zenith 187
outlined that a body corporate has no discretion under s.67 SM to postpone or not call a requested EGM.
It was held that the mandatory requirements must be adhered to and that, in the case of Zenith, it was
unreasonable for the body corporate to postpone the requested EGM in order to prepare documentation
for other motions they wished to put forward.

182

[2009] QBCCMCmr 445.
See s.68(1) SM.
184
ss.67(1)(a) and (b) SM.
185
s.67(2) SM.
186
ss.67(3)(a) and (b) SM.
187
QBCCMCmr 587.
183
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The adjudicator stated that any additional motions that could not be accommodated within the requested
EGM would need to be the subject of a further EGM. 188
Inclusion of motions
In relation to whether additional motions can be added to the agenda of a requested EGM, it was held
in Warrego Lodge 189 that there is nothing in s.67 SM which precludes the inclusion of additional
motions on the agenda of a requisitioned EGM, however, further investigation, pending a final order
was needed in that case to determine whether any additional motions were validly included on the EGM
agenda.
Requested EGM prior to first AGM
A requested extraordinary general meeting of the body corporate may be called even though the body
corporate’s first annual general meeting has not yet been held. 190
Non-compliance with timeframe for requested EGM
Where the timeframe for calling a requested EGM is not complied with, the owners of lots by or for
whom the original request was signed may, in writing, ask a committee member, other than the
committee member to whom the original request was given, to call the meeting. 191 The committee
member who receives the subsequent request for an EGM, must then call the meeting within 14 days
of that further written request. 192
Where the requested EGM is not called by the secretary, the person who calls the meeting must perform
all the functions of the secretary for the meeting and the secretary must provide to the person the records
or other documents of the body corporate reasonably required to enable the person to perform the
functions. 193

Opportunity to submit agenda motions at general meetings
A motion for consideration at a general meeting of the body corporate may be submitted at any time
by: 194
(a) a member of the body corporate; or
(b) the committee.

188

The case of Adams [2010] QBCCMCmr 89 similarly stressed the mandatory requirements to call a requested
EGM.
189
[2011] QBCCMCmr 26.
190
s.67(4) SM.
191
s.68(2) SM.
192
s.68(3) SM.
193
ss.97(2) and (3) SM.
194
s.69(1) SM.
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When, pursuant to s.16 SM, a notice is forwarded to members of the body corporate inviting
nominations for committee member positions to be filled at an annual general meeting of the body
corporate, the members must also be invited to submit motions for inclusion on the agenda for the
meeting. 195 A motion submitted in response to an invitation to submit motions must, subject to the
requirements of ss.69(3) and (4) SM, be included on the next general meeting agenda on which it is
practicable to include the motion. 196
For a motion to be properly included in the next general meeting agenda, it must be received by the
body corporate secretary before the end of the body corporate’s financial year immediately preceding
the meeting. 197 It cannot be a motion of the following type, if such a motion would result in the body
corporate considering a motion of that type more than once in the body corporate’s financial year: 198
(a) a motion proposing that a regulation module be applied to the community titles scheme
that is different from the regulation module identified in the scheme’s CMS;
(b) a motion proposing that the remuneration paid to a particular service contractor be
changed;
(c) a motion proposing that the engagement of a person as a service contractor, or the
authorisation of a person as a letting agent, be amended if, as a result of the amendment,
the engagement or authorisation would include a right or option of extension or renewal.
It has been held that there are no grounds upon which it would be inconvenient to include a validly
submitted motion on the agenda of the next general meeting. In the case of Sandown, 199 the adjudicator
rejected the body corporate’s argument that, as they had already set the agenda for the forthcoming
EGM, it was not practicable for the validly submitted motions to be included on that meeting’s agenda.

Notice of nomination for corporate owner
The notice of nomination must: 200
(a) be given:
(i)

195

under the seal of the nominating entity or in another way permitted under s.127
Corporations Act; or

ss.16 and 69(5) SM. Note that the notice must be given to lot owners between 3 and 6 weeks before the end
of the body corporate’s financial year (s.16(3) SM).
196
s.69(2) SM.
197
s.69(3) SM.
198
s.69(4) SM.
199
[2008] QBCCMCmr 362.
200
s.83(6) SM.
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(ii) by a person acting under the authority of a power of attorney from the nominating
entity, a copy of whose power of attorney is also given to the secretary; and
(b) advise the residential or business address, and address for service (if different from the
residential or business address), of each nominee.
A nominating entity may change a nomination by giving the secretary written notice of a new
nomination pursuant to a new notice of nomination, stating the name and address of the new nominee
or the new alternative nominees. 201

Notice of general meetings
Written notice of a general meeting must be given to the owner of each lot included in the community
titles scheme, and if not given personally, must be sent (by post) to the owner at the owner’s address
for service. 202
The notice must contain the following: 203
(a) details of the time and place of the proposed meeting;
(b) an agenda for the meeting;
(c) a proxy form;
(d) a form under which a corporate owner may advise the body corporate of the corporate
owner's nominee;
(e) a voting paper for all open motions to be decided at the meeting 204;
(f) where the motion is to be decided by secret ballot:
(i)

a secret voting paper as required under s.71 SM;

(ii) an envelope marked ‘secret voting paper’;
(iii) either a separate particulars envelope or a particulars tab forming part of the secret
voting paper envelope that a person may detach without unsealing or otherwise
opening the envelope;

201

s.83(7) SM.
s.70(1) SM. Note also that the Dictionary (Schedule) SM provide that the ‘address for service’ of a person in
relation to a community titles scheme, means the person’s address for service as most recently advised to the
body corporate.
203
ss.70(2) and (3) SM. See also BCCM Form 4 (Notice of annual general meeting of the body corporate) and
BCCM Form 5 (Notice of extraordinary general meeting of the body corporate).
204
See s.71 SM for voting paper requirements.
202
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(g) explanatory material required under s.73 SM;

(h) any other document as required under the BCCMA or SM. 205
Where all the lots have identical ownership, a notice of a general meeting need not be given. 206
In Body Corporate for Palm Springs Residences v. J Patterson Holdings Pty Ltd, 207 McGill DCJ
elaborated on the detail required to be given in a general meeting notice, stating: 208
“There is certainly an obligation to give proper notice of what is actually to be considered by
the meeting, and to point out the relevant consequences of the approval of the resolution. If
there is a failure to give proper notice of the meeting, which may occur if the notice of the
proposed resolution is misleading as to what is really proposed, or its effect and implications,
then that may well impact on the validity of the resolution, because in such circumstances there
was either no valid notice of the meeting or no valid notice of the proposed resolution”.
However, it was noted in the case of Fraser v NRMA Holdings Ltd 209 that: 210
“The need to make full and fair disclosure must be tempered by the need to present a document
that is intelligible to reasonable members of the class to whom it is directed, and is likely to
assist rather than to confuse. … In the circumstances the court should not be quick to conclude
that a contravention … has occurred because other information could have been provided that
was not. The need for the applicants to establish the materiality of errors and omissions is an
important step in the proof of their claims.”

205

s.70(3) SM provides examples of the types of documents that are required to be included in the general
meeting notice under the SM, namely:
•
s.21 (Conduct of elections for committee by secret ballot);
•
s.22 (Conduct of elections for committee by open ballot);
•
s.139 (Budgets);
•
s.152 (Quotes for major spending decided at general meeting);
•
s.154 (Accounts);
•
s.155 (Audit);
•
s.177 (Disclosure of insurance details at annual general meeting); and
•
s.201 (Register of reserved issues).
206
s.70(4) SM. Example, during the original owner control period where the body corporate is constituted solely
by the original owner (typically, the property developer for the scheme) (per definition in Schedule 6, Dictionary
BCCMA).
207
[2008] QDC 300.
208
Ibid. at [50]. Affirmed in the recent case of McWhirters Apartments [2017] QBCCMCmr 169 at [60].
209
(1995) 55 FCR 452.
210
(1995) 55 FCR 452 cited in Body Corporate for Palm Springs Residences v J Patterson Holdings Pty Ltd [2008]
QDC 300 at [50], [61] and [62].
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